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IN THE COURT OF COMMON PLEAS OF WASHINGTON CO., OHIO, 
MAY TERM, 1853. 


BEFORE MR. JUSTICE NASH. 
J. Srmx vy. Harvey Hotxanp, Isaac Wirson, anv N. P. Epwarps. 


[REPORTED BY MR. JUSTICE NASH.] 


The relation of principal and surety on a contract may arise between parties after the mak- 
ing of the same. 

Where, on the dissolution of a firm, one partner was to pay half of a debt, and a certian sum 
in addition; the other partner having paid his portion of the debt. was treated as a surety 
to the other as to the balance owed by him. 

A partner who, after a dissolution, has paid his portion of a partnership debt, may, as a 
surety to his co-partner, file a bill in chancery against his co-partner, and the judgment 
creditor, (he having obtained a judgment against both,) to compel such co-partner to pay 
the judgment; and persons indebted to such co-parter may be joined in such bill, and com- 
pelled to pay the amounts owing by them on the judgment. 

In such a bill the judgment creditor is an indispensable party. 

Stump v. Rogersy1 Ohio R. 533, and McConnell v. Scott, 15 Ohio R. 401, cited and applied. 


Tue bill charges that the complainant, Still, and said respondent, 
Harvey Holland, were partners, and, while such, became liable 6n 
a note of about $250 to one Horace Holland ; that the firm was dis- 
solved, and all debts paid, but the one to Horace Holland, and that, 
as to this, Harvey Holland was to pay one half of it, and fifty-five 
dollars over, for a waggon of the firm, which he took ; the bill 


further.charges that the complainant has paid his part of said notes’ 


but that said Harvey Holland has failed to pay either said fifty-five 

dollars, or his half of the balance ; and that, on such default, said 

Horace Holland has obtained a judgment against the complainant, 

and said pare Holland, for the balance due from said Harvey 
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482 Still v. Harvey Holland and Others. 


Holland on said note ; the bill further charges that Harvey Holland 
has no property liable to execution, and that Wilson and Edwards 
are indebted to him; and the bill prays that said Wilson and 
Edwards may be decreed to pay what they owe'to said Harvey Hol- 
land, in satisfaction of said judgment. The respondent demurred. 


Messrs. Clark & Ewart, for complainant. 
Messrs. Whittlesey & Town, for respondent. 


Mr. Justice Naso. After the decisions of our supreme court, in 
the cases of Stump v. Rogers, 1 Ohio R. 533, and McConnell v. 
Scott, et al., 15 Ohio R. 401, there is but one question left open in 
the case for debate, and that is, whether the complainant, on these 
facts, is the surety of Harvey Holland. The above eases decide the 
right of a surety, in such a case, to file this bill. 

Is, then, the complainant the surety of Harvey Holland? As 
between themselves there would seem to be no room for doubt ; this 
money is due wholly from Holland; and, if the:complainant is com- 
pelled to pay it, he will have a Jegal right against Holland to have 
the same repaid. Holland, then, owes this money, and is in equity 
bound to pay it; why, then, is he not, to all intents and purposes, 
the principal, and the complainant the surety? The relation of 
principal and surety, at common law, does not affect. the payee ; as 
to him, all who promise, are principal ; this relation i is one between 
the persons who promise. 

Such being the case, the relation can be contracted at any time 
between the parties liable for a debt ; as where one partner retires, 
and another continues the business, on an agreement to pay all ex- 
isting liabilities of the firm. Such a contract creates between the 
parties the relation of principal and surety ; and the rights growing 
out of it will be enforced in a court of chanceryy Bailey », Inglee, 
2 Paige’s Chancery R. 278. Thisrelation need not necessarily exist 
atthe making of a contract ; it may grow up between parties sub- 
sequently, Cornwell’s Appeal, 7 Watts & S . 805; Bank of 
Limestone v. Penrick, 2 Monroe R. 98; S. G, 5,Monroe, 25. 

Still, thus being the security of Harvey Holand, has, under our 
Bdsians, a right to file this bill; but there is here a want of neceg- ~ 
sary parties. Horace Holland i is ndt made a party to this bill. "He 
is the jidgment creditor ; this monéy,is to be paid to him to 
his judgment, and:he ought, thereforey'to-be a party to the bill. 
complainant may amend, in this respect, and, the bill will then: be 
sustained. 3 a 
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IN THE KENTUCKY COURT OF APPEALS. 


JUNE, 1853. 


LovIsvILLE AND Franxrort Rarroap Company v. Minton. 
[REPORTED BY W. L. CALLENDER.] 


RAILROAD LAWS-——~ LOCOMOTIVE RUNNING OVER CATTLE — OBLIGATION TO 
MAKE FENCES. 


Tue facts are sufficiently stated in the opinion of the Court, which 
was delivered by 


Mr. Chief Justice Hisz. Robert Milton, the plaintiff, sued the 
Louisville and Frankfort Railroad Company, and presented im his 
petition, in separate paragraphs, as the grounds of his aetion, that 
the company, by their agents, had destroyed, at different times, first, 
a brown mare, secondly, a sorrel horse, and, thirdly, a cow and 
some hogs—all the property of the plaintiff, and in his possession. 
That they were destyoyed while they were feeding within and upon 
the field or pasture of the plaintiff, in and through which the rail- 
road of the company was situate, and passed, and when they were 
upon or near the railroad ; that the animals were destroyed by, the 
locomotive and cars of the company having been run upon or over 
them, while they were near or upon that part of the road which 
passed through ‘the plaintiff’s field or pasture, through the négli- 
gence and carelessness of the company, engineers, agents, and con- 
ductors, in not giving the animals time to get out of the way, in 
not driving them off from the road, and by reason of their negligent 
and improper manner of running said locomotive and cars upon 
them. , 

The company answer and rely for their defense upon the ground 
that the plaintiff liad granted to the company the right of way 
through ‘the said field and pasture, and the right to construct their 
railroad through and upon it, and exhibit the grant ; that the 

“was the exclusive property of the company, and they ia 
lusive, and lawful right to use the same, by running upon’ ih 
locomotives and cars ; ; and they deny’ ‘that the destruction of the 


plaintiff's mare, horse, and cow, was caused by the negligends, un- 
skillfalness, or improper conduct oftheir agents, in running their 
traifis upon ‘their railfoad, but insist that the animals belonging to 
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484 Louisville and Frankfort Railroad Company v. Milton. 


plaintiff were destroyed, if at all, by the fault and negligence of 
the plaintiff, by permitting them to run at large upon the field 
through which their railroad passed, with the concent of the plain- 
tiff himself, when there was no intervening fence to prevent them 
from trespassing upon the defendants’ road, and hindering and 
obstructing defendants in the use of the road, and causing, thereby, 
great delays and dangers to the passengers and property conveyed 
upon it. 

So it appears that the plaintiff bases his right to a recovery in the 
case upon the charge of the carelessness and negligence of the com- 
pany’s agents. The defendants deny that the injuries complained 
of were caused by the negligence, carelessness, or want of skill of 
the agents employed to run and conduct the trains upon the road, 
but rather by the improper conduct and negligence of the plaintiff, 
in permitting his stock to roam at large, and to stray upon the rail- 
road, 

The jury, after having heard the evidence, and after having been 
instructed upon the law applicable to the case, by the Court, returned 
their verdict in favor of the plaintiff for $12 in damages, where- 
upon the Court gave judgment for the damages and costs of suit. 

The defendants demanded that the verdict and judgment should 
be set aside, and new trial awarded, because— 

1. The verdict of the jury was not supported by the proof, and 
unauthorized by law. 

2. Because the Court misdirected the jury in respect to the law of 
the case. 

From the amount of the damages found by the verdict, and from 
the proof in the case, it is inferred that the jury regarded the com- 
pany as only responsible for the value of the cow, and that with 
respect to the other animals, to wit: the mare, the horse, and the 
hogs, that the proof did not justify a verdict for their value against 
the company. 

John W. Byers was the only witness who proved that the cow 
was destroyed by the locomotive and train of the company. He 
proves, in substance, that the locomotive and train ran upon and 
destroyed the plaintiff’s cow, on that part of the track where it passes 
through the plaintiff’s pasture; that when he first saw the cow she 
was trotting along on the tract about 100 yards in advance of the 
train, which was running at its usual speed. When the train first 
came in view, he heard the sound of the whistle, and continued to 
hear it until the train struck and killed the cow. The witness did 
not perceive that any effort was made to stop the train. 
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Upon this state of the pleadings and proof, the circuit judge over- 
ruled the motion of defendants’ attorney to instruct the jury as 
follows : 

* The plaintiff, in permitting his stock to go at large in his field, 
through which the road of defendants’ passed, and said stock to 
go upon defendants’ road, in the way of the passage of defendants’ 
cars, was guilty of such a want of care on his part, as to prevent 
him from maintaining this action, and they must find for the defend- 
ants.” 

It is assigned for error, that the circuit judge refused to give this 
instruction. But no error in this was committed, and the instruc- 
tion was properly refused, as the Court was asked thereby to tell the 
jury, in substance, that in no state of case could a railroad company 
be made lawfully responsible for the destruction of property on 
their road, by running their trains upon it, or over it, although 
done intentionally, or in a wanton manner, when it could be con- 
veniently avoided without incurring any great risk or danger to the 
persons or property in the cars ; or, in other words, that inasmuch 
as the road belongs to the company exclusively, and they alone have 
lawful right and authority to run their trains upon it, and that the 
lawful purpose, and legitimate design of the creation of railroad 
companies, and construction of their roads, is to have conveyed with 
the greatest possible speed, property and persons along such roads, 
that, therefore, they have a right, recklessly and wantonly to run 
their trains upon or over whoever or whatever comes upon or 
obstructs their track, although they might avoid it without being 
unreasonable delayed, and without danger or injury to the train and 
its contents. That is to say, ‘‘ Stand off the track ; keep off your 
stock, and let nothing obstruct our trains. If you do, we may, and 
will, though it be not necessary, and can be easily avoided, with but 
inconsiderable loss of time, run over all such obstructions, and 
destroy all persons or property which may be in our way.” - Rail- 
road companies have no such license as this, and the first instrue- 
tion was therefore properly refused. 

On motion of the plaintiff’s attorney the Court instructed the 
jury: 

“ That although the plaintiff granted to defendants the right ot 
way for their said road, through his, plaintiffs, field or pasture, he, 
plaintiff, did not, by such grant, bind himself to make a fence on 
both sides of said road, through said field or pasture, or deprive 
himself of the use of said field or pasture, by suffering his horses, 
cattle, and other stock to be, and remain on said field and pasture.” 
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This instruction is conveyed in language unskillfully selected, but 
stripped of its verbiage, it is understood to mean simply that the 
plaintiff had not surrendered his right to pasture his stock upon his 
field, by granting to the railroad company the privilege of building 
their road upon it and through it, and that he was not bound to 
inclose his field so as to keep his stock from straying upon it. Con- 
sidered apart from the purpose intended ‘to be secured, and the con- 
clusion of law desigaed argumentatively to be deduced from it, this 
instruction, taken literally, asserts what are manifestly truisms ; for 
it will not be denied that in the deed by which plaintiff granted the 
right of way over and through his pasture to the company, he did 
not bind himself to build fences on each side of the said road, nor 
did there, by reason thereof, exist a positive legal obligation to do 
so; nor could the right of the plaintiff be questioned, if he thought 
proper to exercise it, to allow his cattle, horses, or hogs, to feed upon 
this uninclosed pasture. But what was the purpose of this instruc- 
tion, and how was it intended, and probably made to apply to the 
case under trial? It was doubtless procured in order to lay a foun- 
dation for the conclusion, that inasmuch as the plaintiff was not 
bound by law to inclose the field, and had a lawful right to feed his 
stock upon it, that the railroad company would be responsible in all 
cases for running their trains over, and injuring or destroying such 
of his horses, cattle, or hogs, as might intrude, and bemupon their 
road ; in other words, that it was the legal duty of the railroad 
company to inclose their road, or otherwise to prevent the intrusion 
of stock upon it; if not, that they would be responsible for all loss, 
injury, and destruction to stock occasioned by running their loco- 
motives and cars upon their own road, in the manner, and for the 
purposes contemplated by the law of their creation. 

If the plaintiff was not bound to inclose his pasture, because he 
had.granted the right of way through it te the defendants for their 
railroad, neither, as a consequence of the procurement and accept- 
ance of the right of way, was the company bound to inclose their 
track. If the plaintiff had retained the lawful right to continue the 
use of his field to pasture his stock, though not separated from the 
railroad by any inclosure, he of course must, in the exercise of that 
right, encounter all the risk voluntarily incurred by him of their loss 
and destruction. 

The plaintiff acts with his eyes open. He knows his pasture is 
not inclosed, that his stock, unconscious of the danger, will, in feed- 
ing, probably intrude upon the railroad, which he has himself agreed 
may be run through his field; he knows the immense velocity and 
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tremendous force with which the trains are driven upon these rail- 
roads, and the consequent imminent danger of destruction, if any 
obstruction should be encountered, which would thereby be encoun- 
tered by the company’s trains; and finally, he knows that the legal 
purpose and policy in the construction of railroad, and the incorpo- 
ration of railroad compauies, is to have conveyed freight and pas- 
sengers, property and persons, with the greatest possible speed, 
through the country, and thus to save time, to cheapen travel and 
transportation, and promote the commercial prosperity of the coun. 
try. And knowing all this, if the plaintiff choose to permit his 
stock to have access to the defendants’ railroad, and loss and destruc- 
tion are the involuntary conseqience, the railroad company ought not 
and can not be held responsible, unless it can be shown that such 
loss and destruction were caused by the wanton and reckless negli- 
gence of the company’s agents; or, in other words, the company 
can not be held responsible, unless the injury could have been 
avoided by the company’s agents, with due regard to the safety of 
the train and its contents ; or, if the destruction of the plaintiffs 
stock in this particular case was accidental, and not intentional, the 
loss should fall on the plaintiff, and properly, because he chose to 
encounter such risk by permitting his stock to go at large in an open 
field adjoining the road ; and to subject the defendant to responsi- 
bility, it must be shown that the injury was not accidental, but the 
result of design, which design might be inferred from showing that 
the animal destroyed was observed in sufficient time to enable those 
governing the locomotive and cars certainly to avoid the injury with- 
out danger to the train itself, and its contents, and without unrea- 
sonable delay, and by resorting to the usual expedients and precau- 
tion adopted under like circumstances. 

The instruction first quoted above should therefore have been 
refused as misleading, or otherwise as containing mere abstract pro: 
positions, which, if true, could not solve other legal questions 
sented in this case. The instructions asked were ‘properly overruled 
by the Court, but the instructions given by the Court as substitutes, 
or in lieu thereof, being inconsistent with the views of this Court of 
the principles of law as applicable to the facts of this case, should 
have been withheld from the jury. They were misleading, and did 
not state, with sufficient accuracy and precision, the'proposition of 
law applicable to the case. 


The Conrt, however, upon the defendants’ motion, gave the fol-.. 


lowing instruction, which, as it is consistent with the viewsof thig 
Court as above expressed, and presents the proposition of law 
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applicable to this case correctly, is extracted from the record and 
adopted as a part of this opinion : 

‘** That if they believed from the proof that the plaintiff suffered 
his stock to go at large, and that they strayed upon the track of the 
railroad, and were then killed accidentally by the train when it was 
running at customary railroad speed, they must find for the defend- 
ants ; unless they should believe that they were intentionally injured 
and destroyed by the defendants, or their agents, etc., in their em- 
ployment.” 

Thougk proof of such fact would seem to be superfluous, yet the 
evidence was given to the jury that it is very hazardous for trains in 
motion upon the track to encounter obstacles ; and, of course, to 
escape the dangers and disasters incident to such encounters of horses 
and cattle, or other obstructions, upon the railroad, it is to be pre- 
sumed that those in charge of the trains would in no case intention- 
ally run over and destroy stock being upon the road, if seen in 
sufficient time so as with safety to avoid it. It was therefore not 
necessary in framing the above instructions to have added the words, 
‘* unless they should have believed that the stock was intentionally 
injured and destroyed by the defendants or their agents ;” for if the 
injury or destruction occurred accidentally, it could not have hap- 
pened by design. If by the proof, it appeared that the injury was 
intentionally committed, then the instruction, shorn of the needless 
addition above referred to, would not exonerate the defendants from 
responsibility. 

The opinion of the Supreme Court of Pennsylvania, delivered in 
the case of the New York and Erie Railway Company v. Skinner, 
reported in the December number, 1852, of the American Law Reg- 
ister, has been relied upon as authority in favor of the doctrines of law 
contended for by the defendants as applicable to this and all similar 
eases ; but while it is admitted that that court, in the opinion cited, 
sustains to the utmost extent the principle as embodied in the in- 
struction last above copied from the record, yet this Court is not dis- 
posed to sanction all the legal doctrines avowed in that opinion. 

Wherefore, for the errors indicated, the judgment is reversed, and 
cause remanded for a new trial and further proceedings, in confor- 


mity with thig-opinion. 














Selections from Recent Decisions. 


SELECTIONS FORM RECENT DECISIONS. 
IN THE SUPREME COURT OF INDIANA, 


MAY TERM, 1853. 
CASES WHICH WILL APPEAR IN 1 PORTER’S INDIANA REPORTS. 


Bricker v. Huanes. 


STATUTE OF FRAUDS-——-SALE OF GROWING CROPS——-SEPARATION OF PROPERTY 
ON SALE. 


Perkins, J. Growing crops raised annually by labor, are subject 
to sale as personal property, even before their maturity, and the sale 
does not necessarily involve an interest in realty requiring a written 
agreement. 

In order to make a valid sale of personal property, it must be so 
separated or set apart as to be capable of being identified. 





Coonty v. Tracy. 


JUDGMENTS TAKEN ON WARRANTS OF ATTORNEY — CONSTRUCTION OF THE IN- 
DIANA STATUTE. 


Davison, J. A judgment against a defendant upon a warrant of 
attorney will be held to be erroneous, unless the record shows that 
he appeared to the action in person or by attorney, or process was 


served upon him. 

The provisions of sec. 339, Ch. 40, R. S. 1843, are applicable 
only where there is an action pending against the defendant, and 
he appears at the time when he offers and consents in writing that 


judgment may be entered against him. 





Strantey v. Beatty. 


MORTGAGE——ASSIGNMENT OF ONE OF SEVERAL NOTES SECURED BY MORTGAGE, 


Sroart, J. The assignment of one of several notes secured bya © . 
mortgage, is an equitable assignment, pro tanto, of the mortgage. 
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The person holding the note which first becomes due, is entitled 
first to be satisfied out of the proceeds of the mortgage. 

The holder of one of several notes secured by mortgage is not 
obliged first to sue at law upon the notes, but he may, in the first in- 
stance, proceed in chancery for foreclosure. 





Dor on Demise or Harian v. Brown. 
ADVERSE POSSESSION—SUCCESSIVE OCCUPATION BY SEVERAL TENANTS. 


Roacug, J. To defeat the recovery of a plaintiff in ejectment 
who produces a regular title, by a title founded on possession, strict 
proof must be made not only that the possession was from its incep- 
tion under a public claim of title adverse to that of the real owner, 
but that both such claim and possession have been continuous and 
uninterrupted for a period of twenty years before the commencement 
of the suit. 

Where several tenants have during such period successively oc- 
cupied the premises, to make their possession available against the 
real owner, it must be shown that each one claimed to hold and was 
in possession under his predecessor. 





Damrey v. Tue STATE. 


DISQUALIFICATION OF WITNESS BY INFAMY—TESTIMONY OF ACCOMPLICES— 
PROMISES TO AN ACCOMPLICE OF FAVOR. 


Perkins, J. The verdict of a jury against a person indicted for 
burglary, does not render him infamous, and, therefore, incompetent 
as a witness ; but it is the judgment of the Court which does so. 

A jury may convict a person of burglary upon the testimony 
solely 6f an accomplice. 

The fact that the prosecuting attorney has refused to enter a nolle 
prosequi against a person indicted for burglary who has given testi- 
mony which has led to the conviction of an accomplice under a 
promise of favor upon a disclosure of the whole truth, can not affect 
the judgment against such convicted accomplice. 
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Pret v. Beers. 
LIEN ON AFTER-ACQUIRED LANDS IN INDIANA—SUBROGATION. 


Sruart, J. A. purchased'of B. a tract of land in Noble county, 
received a deed and simultaneously therewith executed to B. mort- 
gage to secure an unpaid balance of the purchase money. When 
A. received the deed there was a judgment against him in the Noble 
circuit court in favor of one ©. A. afterwards sold the land to one 
D., who assumed the payment of the mortgage as a part of the 
consideration, and paid the rest of the purchase money. /e/d, 
That the lien of the judgment attached subject to the lien of B.’s 
mortgage. Held, Also, that D., by paying the mortgage to B., be- 
came substituted as against C. in the place of A., and entitled to 
all his rights and equities. 





Warp v. WALTON. 


DISCHARGE OF WRITTEN CONTRACT BY PAROL. 


Davison, J. The parties to a written contract, not under seal, 
may, before breach, enter into a vulid oral contract providing for 
its discharge by the delivery of property, or in any other manner. 

By agreement between the maker and payee of a promissory note, 
after its execution, the payee was to receive lumber in satisfaction of 
the note, and the payee, before the note became due, had substan- 
tially performed his part of the agreement. Held, That such per- 
formance was a sufficient defense in asuit against the maker by an 
assignee to whom the note had been indorsed after it became due. 


Prag le 8 ah 
Patmer v. E@Bert. 

— 

AGENT TAKING NOTE IN HIS OWN NAME—ESTOPPEL IN PAIS) 


Stuart, J. When an agent takes a note in his own fame for a 
debt due to his principal, and assigns the note to the latter, the 
maker can not set up as a defense to a suit upon the note, that when 
it was made, the agent was not authorized to take it in his own 


name. 























| 
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CLARKE v. Tue State. 
REFRESHING THE MEMORY BY DOCUMENTS. 


RoacuE, J. A witness may be permitted to refresh his memory 
by referring to a memorandum written by himself, or another, at or 
near the time of the occurrence to which he testifies; but he can 
then only testify from his own recollection. 

The fact that the memorandum was made out while the facts were 
fresh in his memory, and that he then knew that the particulars con- 
tained in the memorandum were correctly stated, is not sufficient.* 





Reece v. Hoyt. 


SALE BY ONE PARTNER OF HIS INTEREST IN THE PARTNERSHIP GOODS—RIGHTS 
OF THE OTHER PARTNERS. 


Perxins, J. When a partner sells to a stranger his interest in 
the partnership goods, the stranger can not, upon the refusal of the 
co-partner on demand to admit him as a partner, maintain replevin 
for the goods. 

The sale by a partner of his interest in the partnership effects, 
dissolves the partnership, and the partner who has not disposed of 
his interest has a right to the possession of the effects for the purpose 
of settling up the partnership; and the purchaser can not interfere, 
unless for good cause shown. 


Cor v. SMITH. 


ATTORNEY'S SERVICES—SPECIFIC CONTRACT TERMINATED BY DEATH. 


Perkins, J. When an attorney at law engages to defend a cause 
for a specific sum, and dies before the cause is determined, his ad- 





* The expression “refreshing the memory,” as used in the text book, is not strictly accu- 
rate. The most that the English rule requires is, that the document should state the facts, 
and that the witness should be able to swear that at one time he remembered that the facts 
were therein truly stated ; that there was a perfect identity between the fact as it existed 
and the statement of it in the writing. The best statement of the rule is in Starkie. See 
also 1 Greenleaf on Evidence, $436; and Butler v. Benson. 1 Barbour’s Supreme Court, 


R. 536. 
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ministrator may recover from the client, upon the guantam meruit, 
the amount which the intestate’s services were really worth to him. 

The recovery can not, however, ‘‘ exceed the contract-price, or the 
rate of it for the part of the service performed.” 





ScHoo.rey v. StToops. 
MEASURE OF DAMAGES. 


Perkins, J. A. sold to B., by deed of warranty, a tract of land 
incumbered by a mortgage executed by A., and gave to B. a penal 
bond to secure the payment, by a given day, of the mortgage. A 
failed to pay it; but B. did not pay it, and had suffered no inconve- 
nience from the non-payment. Held, In a suit by B, against A. 
upon the bond, that the damages recovered should have been only 
nominal. 





IN THE COURT OF APPEALS OF KENTUCKY, 


JUNE TERM, 1853. 
Warp v. Tot Norraern Bank or Kentvory. 
[REPORTED BY W.L. CALLENDER.] 


PRINCIPAL AND SURETY—-NOTE PAYABLE AT A PARTICULAR BANK DISCOUNTED 
ELSEWHERE—PARTIES TO AN ACTION—-CONWAY VU. THE BANK OF THE UNITED 
STATES, 6 J, J. MARSHALL, 129, OVERRULED. 


T. F. Johnson and others, as his sureties, made their joint and 
several note, negotiable and payable to the Northern Bank of Ken- 
tucky or order, four months after date, at their banking house, for 
$1,025. Johnson having possession of the note, sold it and deliy- 
ered it to John Hall for $1,000, by whom it was placed in the bank 
to which it was made payable, where it matured, the bank having 
furnished the makers with the usual notice of the time when the 
note fell due. The obligors failed to pay, and Hall took it from the 
bank, and, for a valuable consideration, sold and assigned it to Broad - 
well. Suit was brought against the sureties on the note in the name 
of the Northern Bank of Kentucky, Hall, and Broadwell. 
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The Court held— . 

That the suit was maintainable in the name of the plaintiffs, and 
that the defendants were liable for the debt. The object in making 
the note was to enable Johnson to raise money, and although the 
parties might have supposed that the money could more certainly be 
procured of the bank, and intended and expected that the note 
should be discounted at the bank, yet it is wholly immaterial of 
whom the money was got, or the note sold to. Although the bank 
could not, without having advanced something upon the note for its 
own benefit, maintain an action to coerce its payment, yet, as it is 
the nominal payee, and as Johnson had actually raised money upon 
the credit of the note by selling it to Hall, the bank might well join 
in a suit with those beneficially interested in the note. The case of 
Conway v. The Bank of the United States, 6 J. J. Marshall, 129, 
so far as it conflicts with the above conclusions, is not considered 
good law. Indeed, the main principle of that case was overruled, 
in Smith v. Moberly, 10 Ben. Monroe, 270. Judgment affirmed. 





HiL, FoR USE, ETC., v. BARRETT. 
[REPORTED BY W. L. CALLENDER.] 


KENTUCKY CODE, OF PROCEDURE—THE PETITION MUST SET FORTH THE FACTS— 
A REFERENCE TO ANOTHER WRITING WHICH CONTAINS THE TERMS OF THE 
CONTRACT I8 NOT SUFFICIENT. ° 


This was an action by petition under the code, in which the plain- 
tiff seeks to recover the value of certain bricks alleged to have been 
made by him on the premises of the defendant. The petition was 
held bad on demurrer. , 

This Court held— 

1. That although the code has abolished the pre-existing forms of 
action and pleading, and has declared that the forms of pleadings 
and the rules by which their sufficiency are to be determined are 
those prescribed in the code itself, it adopts what has always 
been regarded a cardinal rule with respect to the allegation of the 
plaintiff, now called the petition, that it must contain a statement of 
facts constituting the plaintiff’s cause of action, with scarcely any 
other specific requisition but that it shall be made in ordinary and 
concise language, without repetition, (Sec. 144.) It makes nochange 
in the law which determines what facts constitute a cause of action, 
except so far as it may have been done by dispensing with the forms 
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of the different actions as they heretofore existed, such as trespass, 
assumpsit, etc. In adopting this fundamental rule of pleading, the 
code must be considered as adopting the prevailing and authorita- 
tive expositions of it as understood at the time, except so far as the 
code itself, either expressly or by necessary implication, requires 
facts to be stated which before need not have been stated, or dispen- 
ses with the statement of such as were previously deemed necessary. 
The principal change consists in this: The code seems to require 
that the facts shall be stated as they actually occurred, whereas it 
was sufficient under the former rule of pleading, to state them ac- 
cording to their legal effect. The former rules, precedents, and 
adjudications may now be resorted to as authoratative, except so far 
as they relate to distinctions between different forms of actions, and 
technical and formal allegations, or so far as particular allegations 
may now be necessary, where allegations according to the legal ef- 
fect of the facts may formerly have been sufficient. 

2. That it is not sufficient to state that on a named day the plain- 
tiff and defendant entered into a contract signed by them, which is 
herewith filed, and made a part hereof, marked A.; that the plain- 
tiff, in pursuance of the contract, did and performed certain acts, 
and that the defendant either did or failed to do certain acts on his 
part in relation to the agreement. The cause of action must re» 
out in the petition. It is not sufficient to file a copy of the cont 
and refer to it in the petition, as the pleader’s statement of the facts 
upon which his cause of action is founded. Judgment affirmed. 


~~~ 
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IN THE DISTRICT COURT OF OHIO. 
LAWRENCE COUNTY, APRIL TERM, 1853. 





BEFORE MESSRS. JUSTICES CALDWELL, PECK, WHITMAN, AND NASH. 
Litcu v. Martin. 
[REPORTED BY MR, JUSTICE NASH.] 


APPEAL ERRONEOUSLY DISMISSED, ON MISTAKE OF FACT, REINSTATED ON 
MOTION. 


Where, at the preceding term, the district court have improperly struck an appealed case 
from the docket, on the ground that no legal bond had been given; at a subsequent term 
the same court, on motion, ordered the case to be re-docketed, on it being made to appear 
that a legal bond had been in fact given. 


Ar the last term of this Court, this case, which was on appeal, 
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was dismissed, on the ground that the court below had not fixed the 
amount of the appeal bond, the appeal having been taken by the 
plaintiff. The supreme court at its last term having decided that 
the failure of the court below to fix the penalty of the appeal bond, 
did not deprive the appellant of his right of appeal, a motion was 
now made to reinstate the case in this Court. 


Messrs. Leet & Hawley, for plaintiff. 
Mr. £. Nigh, for defendant. 


The opinion of the Court was delivered by 


Mr. Justice Nasu. We have concluded to sustain this motion, 
and order this case to be again redocketed in this Court. Accord- 
ing to the decision of the supreme court, this Court erred in dismiss- 
ing this appeal, and the party is probably without remedy, unless 
the error can be corrected on motion. It may be doubtful whether 
error would lie, where no bill of exceptions was taken to the ruling 
of the court dismissing the appeal ; but, if it would lie, this Court 
will be doing only what the decision of the supreme court would 
require it to do. We, however, grant the motion as a convenient 
practice to remedy such an error; a remedy more convenient, and 
less expensive to all parties than any other. 





IN THE COURT OF APPEALS OF NEW YORK. - 
Haceart v. Moraan, 1 Selden, 428. 


ATTACHMENT —— NON*-RESIDENCE. 


A person may be a non-resident of the state, within the meaning 
of the New York statute relative to non-resident debtors, while his 
domicil continues within the state. Actual non-residence, without 
regard to the domicil of the debtor, is what is contemplated by the 
statute. It was therefore held that an attachment properly issued 
against the property of a debtor who maintained a domicil, or dwell- 
ing house, in the city of New York, but who was absent in New 
Orleans for three’ years and a half, on business, attending a law- 
suit there. The case of Frost v. Brisbin, 19 Wendell, 14, was cited, 
approved, and followed. 
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Haaeart v. Moraan, 1 Selden, 426. 
AGREEMENT TO ARBITRATE IN A CONTRACT. 


A ctavssE in a contract, providing that in case any dispute should 
arise in regard to it, it should be settled by arbitration, only entitles 
the party to damages, but is no bar to an action on the contract. 





Moors v. Moors, 1 Selden, 256. 


PURCHASES BY AGENTS. 


Instuctions from the principal to the agent, not to bid for him 
beyond a fixed amount, will not authorize the agent to bid for him- 
self beyond that amount. The agent can not rightfully assume any 
position in reference to the sale, where his interest will be adverse 
to that of his employer. There is no distinction in this respect 
between private and judicial sales, where the agent controls the —, 
cial sale, and the officer acts under his instructions. 

If the agent purchases contrary to his instructions, and for his 
own benefit, his principal has an option to claim the benefit of the 


purchase. 


Buiake v. Ferris, 1 Selden, 48. 


APPLICATION OF THE MAXIM RESPONDEAT SUPERIOR — LIABILITY OF PRINCI- 
PAL FOR THE ACTS OF CONTRACTOR’S SERVANTS. 


Wuere persons having a license or grant to construct, at their own 
expense, a sewer in a public street, engage another person to con- 
struct it, at a stipulated price for the whole work, they are not liable 
to third persons for any injury resulting from the negligent manner 
in which the sewer may be left at night, by the workmen employed 
in its construction. The immediate employer of the agent or ser- 
vant, through whose negligence an injury occurs, is the person 
responsible for the negligence of such agent or servant. To him 
the principle respondeat superior applies. There can not be two 
superiors — responsible in such case. 
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Where the license or grant was given by the city authorities, 
with a provision ‘‘ that the grantees should cause proper guards and 
lights to be placed at the excavation, and should be answerable for 
any damages or injuries which might be occasioned to persons, 
animals, or property, in the construction of the sewer, it was held, 
that this provision did not inure to the benefit of a stranger, so as 
to render the grantees liable to such stranger for the negligence of 
servants or agents, for whose conduct they would not otherwise be 
responsible.” 





Luoyp v. Tue Mayor or New York, 1 Selden, 374. 
LIABILITY OF MUNICIPAL CORPORATIONS. 


Montcrrat corporations, for governmental purposes, possess two 
kinds of powers—one governmental and public, and, to the extent 
they are held and exercised, are clothed with sovereignty ; the other, 
private, and, to the extent they are held and exercised, the corpora- 
tion is a legal individual. While in the exercise of the former, the 
corporation is a municipal government; and while in the exercise of 
the latter, is a corporate, legal individual. The power to make regu- 
lations is legislative; the act of carrying those regulations into 
effect, is ministerial. For injuries done to individuals in the exer- 
cise of such ministerial acts, the corporation is liable as an indi- 
vidual. 

The plaintiff’s horse was driven into an excavation made in the 
street, for the purpose of repairing a sewer, under the direction of 
the proper officers employed by the city corporation, which was left 
exposed, in the night time, and killed. Held, that the city was 
responsible.* 





Tmxiov v. Tae Kiyeston Motoat Insurance Company, 1 Sel- 
den, 405. 


- 


INSURANCE — ASSIGNING THE PROPERTY AS AMONG PARTNERS, 


Wuenre copartners held a policy of insurance against fire, subject 
to the condition, that ‘‘ when the property insured shall be alienated, 





* See also the judgment of Mr. Justice Matthews, in Evans v. The City of Cincinnati, 
10 Western Law Journal, 122. 
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by sale or otherwise, the policy shall be void,” a conveyance by one 
partner, of his interest in the insured property to his copartners, 
without the assent of the insurers, renders the policy void, so far as 
the rights of third persons have not intervened. 

The case in 7 Barbour, 570, modified. 


Coon v. SyracusE AND Utica Ratmroap Company, 1 Selden, 494. 


MASTER AND SERVANT — LIABILITY OF MASTER FOR INJURIES DONE BY ONE 
SERVANT TO HIS FELLOW SERVANT. 


“‘Garpner, J. It has been decided in England, and in Massa- 
chusetts, and some other states of the Union, that, where different 
persons are employed by the same principal, in a common enter- 
prise, no action can be sustained by them against their employer, 
on account of injuries sustained by one agent through the negligence 
of another, Prestly v. Fowler, 3 Meeson & Welsby, 1; Farwell v. 
B. & W.R. R. Co., 4 Metcalf, 49; Murray »..South Carolina Rail- 
road Company, 1 McMullan, 385. 

“In Brown v. Maxwell, 6 Hill, 594, the case from Massachusetts 
was cited and approved by the learned judge who delivered the 
opinion of the supreme court in that case. The good sense of the 
principle, when applied to individuals engaged in the same service, 
is sufficiently obvious. There may be more doubt of its justice, in 
reference to those whose employments are distinct, although both 
may be necessary to the successful result of a common enterprise.” 


“Foot, J. * * * The Supreme Court of Massachusetts has 
reaffirmed it [the doctrine stated above] in the case of Hayes v. The 
Western Railroad Corporation, 3 Cushing, 270; and the English 
Court of Exchequer, in the case of Hutchinson v. The York Rail- 
road Company, 14 London Jurist; 8 Western Law Journal, 181. 
It must now be considered as settled, and hereafter to form a part of 
the common law of the country.” 


In this case the plaintiff was employed by the defendants in keep- 
ing their road tract in repair ; his duties being, in part, to follow in 
a hand car, certain trains of passenger cats over a portion of their 
tract, making such repairs as he could make, when required, report- 
ing other defects, repairing fences, etc. While engaged in the dis- 
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charge of this duty, following with his car a passenger train, in the 
evening, he was run over, and severely injured by a train of the 
defendant’s cars, called a stock train, used to carry materials for 
repairing the track. The evidence tended to show that the accident 
was occasioned by the negligence of the stock train conductors. 
The court below nonsuited the plaintiff, and the court of appeals 


held it proper.* 


Berne v. Dorp, 1 Selden, 99. 


SALES BY SAMPLE, WHEN WARRANTY. 


‘“‘ THE mere circumstance that the seller exhibited a sample at the 
time of the sale, will not of itself make it a sale by sample, so as 
to subject the seller to liability on an implied warranty as to the 
nature and quality of the goods; because it may be exhibited, not 
as a warranty that the bulk corresponds to it, but merely to enable the 
purchaser to form a judgment on its kind and quality. If the con- 
tract be connected by the circumstances attending the sale, with the 
sample, and refer to it, and it be exhibited as an inducement to the 
contract, it may be a sale by sample; and then the consequence 
follows, that the seller warrants the bulk of the goods to correspond 
with the specimen exhibited as a sample. Whether a sale be by 
sample, or not, is a question of fact for the jury to find from the 
evidence in each case; and to authorize a jury to find such a con- 
tract, the evidence must satisfactorily show that the parties con- 
tracted solely with reference to the sample exhibited. That they 
mutually understood that they were dealing with the sample as an 
agreement or understanding that the bulk of the commodity corres- 
pond with it; or, in other words, the evidence must be such as to 
authorize the jury, under all the circumstances of the case, to find 
the sale was intended by the parties as a sale by sample.” 

The effect of an opportunity, or a want°of opportunity, to inspect 
the goods, is discussed in Hargous v. Stone, 1 Selden, 81, by Mr. 
Justice Paige, and by Mr. Justice Jewett, in this case, and their 
language is not entirely consistent. 





* The law is different in Ohio. Little Miami Railroad Company v. Stevens, 20 Ohio R. 
415. 
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IN THE COURT OF COMMON PLEAS OF ATHENS COUNTY, OHIO. 
MARCH TERM, 1853. 


BEFORE MR. JUSTICE NASH. 
Tae State or Onto against Joun Crow. 
[REPORTED BY MR. JUSTICE NASH.] 


CRIMINAL LAW—RAPE — IDIOT —INSANE— CONSTRUCTION OF CURWEN’S RE- 
VISED STATUTES, PAGE 184, 185, 


A female idiot, or an insane female may be the subject of a rape. 

An assault with an intent to commit a rape may be committed on the person of an insane 
female, or a female idiot. 

The crime of having carnal knowledge of an insane female, knowing her to be such, is 
consummated when the act is done knowingly with her acquiesence or consent. 

The word insane in the sixth section of the act for punishment of crimes, Curwen’s Revised 
Statutes, 184, 185, is used in its elementary and popular meaning, unsoundness of mind ; 
and hence embraces the case of one’s having carnal knowledge of a female idiot, know- 
ing her to be such. 


Tue defendant was indicted: 1, For having committed a rape on 
the person of Louisa Dowler ; 2, For an assault with the intent to 
commit a rape on said Lonisa; and, 3, For having had carnal 
knowledge of said Louisa, she, said Louisa, being an insane woman, 
and he, said defendant, knowing her to be such. The defendant 
pleaded not guilty, and the cause was tried by a jury at the last March 
term of the common pleas. 

The evidence on the trial proved that said Louisa Dowler was of 
unsound mind, and had been so from her nativity ; though she was 
not so absolutely destitute of mind that she did not perform the 
necessary functions and calls of humanity; but that she had not 
mind enough to testify as a witness, or to be held legally responsi- 
ble for her acts, whether civil or criminal. 

The words of the statute are, ** that if any male person, seventeen 
years old and upward, shall have carnal knowledge of any other 
woman than his wife, such woman being insane, he knowing her to 
be such, every person so offending shall be deemed guilty of a mis- 
demeanor, and upon conviction thereof, shall be imprisoned in the 
penitentiary, and kept at hard labor not more than ten, nor less than 
three years.” 


Mr. Kowles, for the state. 
Messrs. Wye & Jewett, for defendant, claimed that the said Louisa, 
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being an idiot, had no will, and, therefore, that a rape could not be 
committed on her person against her will; it was further claimed 
that the word insane, in the sixth section of the act, did not embrace 
an idiot; and, hence, that the defendant could be convicted of 
neither of the charges embraced in the indictment. 


Mr. Justice Nasu. It is claimed, first, that a female idiot is not 
the subject of a rape; that she has no will, and, hence, an act can 
not be done to her person against her will. No authorities are 
cited for this startling position. On looking into the books I can 
find no such distinction intimated ; and, if such was the law, it is 
singular that so important a qualification of the crime of rape should 
not have been noticed hitherto in any treatise on this subject. Rape 
is defined to be, the having carnal knowledge of a female, forcibly 
and against her will. There is here no limit to the use of the word 
female ; nothing said as to the soundness or unsoundness of her 
mind, as to idiotcy or insanity. In this respect our statute follows 
the common law; and must, therefore, be construed as the same 
words were construed in the definition of the crime at common law. 

There is another consideration not to be overlooked. The section 
providing for punishing assaults with a criminal intent, declares that 
an assault committed on another with the intent to commit a rape 
shall be criminal. Now if a rape can not be committed on the per- 
son of an idiot, then it is no crime to assault her person with such an 
intent. The same reason applies also to assaults committed on an 
insane person; since this argument places them without the pro- 
tection of the law punishing the crime of rape. Nor are insane 
persons protected under the sixth section, since the crime there 
described is committed only when the perpetrator knows the woman 
to be insane. Indeed, that section is clearly limited to the case of a 
male person’s knowingly having sexual knowledge of an insane 
female without resistance on her part, and with her acquiesence. 
Hence this section can not be made to embrace the case of one hav- 
ing such sexual intercourse forcibly and against the will or resist- 
ance of such insane female. 

It is further claimed that an idiot is not an insane person under 
the meaning of that term in the sixth section. -This result, then, 
follows—that a female idiot is left wholly unprotected against this 
class of crimes. A person can not be punished for having carnal 
knowledge of her person forcibly and against her will, as she has 
no will to overcome ; she is not an insane person, and so not under 
the protection of the sixth section, and neither an idiot, nor an 








Oe ee 





7 








a ot a a doce " . 
SL SS arti a hh Sh ie ata Fuld IR a et ba 
et oe PEGS RSLIE Bind oe is % Bie a i ig ei fir as 








The State of Ohio against Crow. 503 


insane female are protected against assaults made with the intent 
to commit a rape ; since a rape can not be committed on the person 
of either. 

It must require some very cogent reasoning, or some very con- 
vincing authorities, before a court could be induced to give a con- 
struction to a statute, which must lead to such results. But here is 
no such authority; no such decision has been found. Is there any 
more force in this reasoning ? Let us examine it for a moment. 

In the first place, where the carnal knowledge is had by force, it 
must be against the will of the female. Nor need there be any 
direct evidence of this action of the will; the law implies the want 
of consent from the force itself. It is the consent of the female 
which takes away all criminality from the connection ; it is this 
want of consent which renders this connection, obtained by force, 
criminal. Hence, if an idiot has no will to be overcome, she has 
none to consent; and then the law implies that the act, being 
accomplished by force, is done against hér will. 

But is it true that an idiot or insane person has no will? What 
is the definition of these two words? Do they imply the /oss of 
will, or a mere unsoundness of mind? These words are thus 
defined by Webster: ‘* Idiot—a natural fool, a fool from his birth ; 
a human being in form, but destitute of reason or the ordinary 
intellectual powers of man. Insane—unsound in mind or intellect ; 
mad; daranged in mind ;” and one of the words used to define 
insanely is foolishly. Fool is defined to be one who is destitute of 
reason, or the common powers of understanding ; an idiot. Some 
persons are born fools, and are called natural fools ; others may 
become fools by some injury done to the brain. In Chitty’s Med. 
Jurisp. 348, ‘‘ an idiot is defined to be a person who has been 
defective in intellectual powers from the instant of his birth, or at 
least before his mind had received the impression of any idea.” 
Again, Chitty says, that idiotcy consists in a defect or sterility of 
the intellectual powers ; but it may be induced in after life ; while 
lunacy or madness consists in a perversion of intellect.” All 
these definitions imply either a weakness or perversion of the mind 
or its powers, not their destruction. The powers are still all present, 
but in an impaired and weakened state. Hence an idiot can not 
be said to have no will, but a well weakened and tmpaired—a will 
acting, but not acting in conformity to those rules, and motives, and 
views, which control the action of the will in persons of sound 
mind. Indeed, in an insane person the will is too often fearfully 
active, and wholly uncontrollable by reason or persuasion. There is 
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here no lack of will, but simply a perversion of it. Nor is this the 
most conclusive answer to this argument. If there is no will, how 
are the voluntary actions continued. Actions, which, like respira- 
tion, are instinctive, are independent of the will; but eating, and 
numerous other acts, which necessarily imply the exercise of the 
will, are performed by idiots and insane persons ; and their exercise 
demonstrates the existence of a will; of a will which can assent 
to, or dissent from, what are clearly voluntary acts. 1 have, there- 
fore, no hesitation in holding that both idiots and insane persons 
are possessed of a will, so that it may be legally and metaphysically 
said, that a carnal knowledge may be had of their persons forcibly 
and against their will. 

The next inquiry is, what is the proper construction to be given 
to the word énsane, in the sixth section of the act for the punish- 
ment of crimes, Curwen’s Rev. Stat., 184. That section provides, 
‘* that, if any male person, seventeen years old, and upward, shall 
have carnal knowledge of any woman, other than his wife, such 
woman being insane, he knowing her to be such, shall be deemed 
guilty,” ete. It is claimed that this word insane does not embrace 
a female, who is an idiot. We have already seen that idiotey may 
be induced after infancy, as well as be congenital, Chitty’s Medical 
Jurisprudence, 347; and that both terms are defined by the same 
words—unsoundness of mind. In the one case this unsoundness of 
mind developes its existence in a want of capacity to reason at all, 
or at least in a much less degree than the generality of mankind ; 
while in the other there is, perhaps, greater acuteness, though upon 
false and fancied hypotheses, Chitty’s Medical Jurisprudence, 348. 
Still, in both cases, unsoundness of mind is the cause. The very 
origin of the word ¢nsane demonstrates this ; in its Latin origin, it 
is a word simply meaning wnsound, and nothing more; and in the 
popular language it is used in this sense to this day, whatever may 
be the specific meaning attached to it by writers on mental diseases. 
If, then, the object and policy of this statute embraces idiots as well 
as lunatics, there is nothing in the use of the word énsane, which 
absolutely precludes us from giving that elementary meaning to the 
word in this statute. The reason of this provision clearly applies 


to idiots as well as to lunatics; if there is any reason in the case of , 


female lunatics, why sexual intercourse with them should be pro- 
hibited, equally strong is the reason why it should not be permitted 
with female idiots ; if the offspring in the one case might be affected 
with insanity, so in the other it might with idiotcy. Whatever 
reason, therefore, can be found to call for the law in relation to 
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female lunatics, will apply in an equally cogent manner to idiots. 
If the one class ought to be protected, equally so ought the other. 

Such, then, being the manifest scope of the law, I can have no 
hesitation in concluding that such was the intention of the legisla- 
ture; that this word, znsane, was used in its elementary and popu- 
lar meaning, as descriptive of that unsoundness of mind which 
renders individuals civilly and criminally irresponsible for their 
acts, whether that unsoundness discloses itself in idiotcy or lunacy, 

In accordance with these views I hold that a female idiot, or an 
insane female, is the subject of a rape; and, hence, of an assault 
with the intent to commit that crime; and that a male person, of 
the proper age, who shall have carnal knowledge of a female idiot, 
knowing her to be such, is guilty, under the sixth section, of having 
carnal knowledge of an insane woman, knowing her to be such. 

The jury were so charged, and they returned a verdict of guilty 
of an assault with an intent to commit a rape, and not guilty on the 
other two counts ; and sentence was passed on the prisoner. 





~~ 2—ooo 


IN THE COURT OF COMMON PLEAS OF WASHINGTON C0., OHIO. 
MAY TERM, 1853. 


BEFORE MR. JUSTICE NASH. 
Woop against Warp. 


RULES OF COURT — PLEADING ISSUABLY — PLEA OF THE STATUTE OF LIMI- 
TATIONS — THE LEGALITY AND MORALITY OF SUCH A PLEA CONSIDERED. 


Tus was an action of assumpsit, under the late system of plead- 
ing. The declaration was on a count for money had and received ; 
and the defendant was in default fora plea. The 10th rule of the 
Court is as follows : 

10. Defendant in default for want of a plea, shall, if required by 
plaintiff, show by affidavit, or otherwise, that he has a meritorious 
defense ; he shall then plead issuably, and proceed to trial, or show 
cause for a continuance. 

The defendant had, under this rule, obtained leave to plead on 
terms ; and, having filed the necessary affidavit of a meritorious 
defense, he filed two pleas: 1, Non-Assumpsit ; 2, that the action 
did not accrue to the plaintiff within six years, etc. 
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Whereupon the plaintiff filed a motion to strike out the plea of 
the statute of limitations, because plead after a default. 


Messrs. Clark & Ewart, for plaintiff. 
Messrs. Rhodes & Welch, for defendant. 


Nasu, J. I will consider this motion, first, as affected by the 
rule of this Court; secondly, upon principle, independent of the 
rule; and, thirdly, upon the authorities. 

The rules of the Court are the law of the Court, and must be as 
inflexibly followed by the Court as a statute of the state. The Court 
is not permitted to disregard the rules or laws of its own making, 
any more than the common or statute law. Parties have as good a 
right to rely upon the inflexible execution of the one as the other. 

What, then, is the meaning of this rule? The affidavit of merits 
has been made in the usual form ; and the only question, therefore, 
remaining, is what is the meaning of the words, “he shall plead 
issuably ?” What is then an issuable plea? It is not a dilatory 
plea—a plea which merely shows that this particular action can not 
be sustained—hence, a special demurrer, or a plea in abatement, or 
of alien enemy, is said not to be an issuable plea, coming within the 
rule to plead issuably. In 3 Chitty’s General Practice, 705, an 
issuable plea is said to be any substantial matter of fact, or law, 
that will perpetually bar the action ; and such a defense may be 
raised either by plea, or general demurrer. The pleading must 
bring the legal merits of the case, some question of fact, or some 
question of law arising on the facts in issue, or it does not comply 
with the condition of the rule. 

The plea of the statute of limitations goes directly to the legal 
merits of the case, and, if true, show that the plaintiff has no right 
of action against the defendant; the plea sets up a perpetual, not a 
temporary, bar to the action, and hence comes directly within the 
definition of an issuable plea. Hence, in Rucker against Hanny, 
3 Durnford & East’s R. 124, the Court of King’s Bench decided 
that such a plea was an issnahle plea Within the rule, and might be 
pleaded after a default upon leave granted to plead on usual terms ; 
by which it is meant pleading ¢sswably, rejoining gratis, and taking 
short notice of trial, 3 Chitty’s General Practice, 705. But there 
would not seem to be any room in Ohio to question this doctrine, 
since the decision of our supreme court in the case of Hill against 
Henry, 17 Ohio R. 9. In that case it was held that, under our 
statute, a cause of action, once barred by the running of the statute 
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of limitations, could not be revived by a new promise so as to enable 
the party to maintain an action upon it. The action must be on the 
new promise, and not on the original one. Following the spirit of 
this decision, the district court, at its last term, in Gallia, held that 
a cause of action, once barred, could not be revived by the promise 
of an administrator, so as in any way to charge the estate, Drouil- 
liard against Wilson, 10 Western Law Journal, 385. This plea, 
then, under our decisions, shows that this cause of action is extinct 
in law, as effectually as if paid, or released, or extinguished by a 
certificate of bankruptcy. Is not this plea, then, an issuable one ? 
Can any plea be found coming more clearly within the terms of 
pleading issuably than one which shows the cause of action extin- 
guished ; so thoroughly extinguished that it can not be revitalized, 
only by a new promise? I have no hesitation, therefore, in hold- 
ing, that this plea comes within a fair construction of this rule of 
this Court, and so can not be stricken out. 

But it is claimed that such ought not to be the rule; that this 
plea is unconscionable, and not to be favored. Under our rule the 
party must, by affidavit; show a meritorious defense, before he can 
be permitted to plead at all; and, having made this affidavit, is he 
not to be permitted to make this defense by any competent plea ? 
Ought the Court to control him in the manner of making this defense ? 
The affidavit is provided as a protection against sham defenses; and 
is not this enough? I do not recognize any right in the Court to 
dictate to a party the mode in which he shall set up a meritorious 
defense ; whatever plan is adapted to that defense he has a right, in 
my opinion, to make use of. 

But is this plea of the statute of limitations an unconscionable 
defense ? one which the party must make at his peril, and at the 
first moment, at which he is, by the rules of the Court, required to 
plead? If this is the law, then a defense, which is founded upon a 
statute of the state, is to depend upon the activity of a party, or his 
counsel ; and by any the least oversight on the part of either he is 
to be deprived of it, though guaranteed to him by a statute of the 
state. Are men’s legal rights to depend upon any such sharp prac- 
tice, as allows one party to make a defense, which is prohibited to 
another ? and that defense, too, predicated upon a fact, which, under 
our law, shows the cause of action to be extinguished? Is a court 
administering the law, or its own code of morals, when it renders 
judgment against a defendant on a claim which, on its face, is 
dead, defunct, extinguished in law, when that defendant claims the 
right to set up this fact by way of defense? If it is right to do it in 


Wood against Ward. 507 | 





Sa Te J a ae ee 


Pe 





Re a ee ene Tae Wee ee 2 


AI AS <: aR pre = on 


ee te ir Ear iit 


<>) eee Pea al 





508 Wood against Ward. 


one case, why not in all? If a court can say that a party shall not 
be permitted to set up one defense, because the court may think the 
defense immoral, unconscionable, why not apply it to all cases, and 
thus make men’s rights to depend upon the ethics of the court, and 
not the law of the land? But here, again, would be a difficulty. 
The opinions of judges would be more variant, as to what defenses 
were moral or immoral, consciencious or unconsciencious, than as 
to what is law or not law—whereby infinite confusion would be 
introduced into the administration of justice. 

What right, however, has a court, appointed to administer justice 
according to law, to declare the low. unjust, iniquitous, unconscion- 
able? The law is made by another body, to which is delegated this 
all-important power of declaring what shall be, and what shall not 
be, the Jaw of the land; the law by which all rights shall be 
acquired, prosecuted, or extinguished. Upon the courts devolves, 
solely, the function of administering, of distributing justice, accord- 
ing to those laws. For a court, therefore, to assume to declare the 
policy of a statute immoral, or a defense authorized by a statute 
unconscionable, is to libel the general assembly enacting the law ; 
is to charge it with enacting laws authorizing parties to interpose 
unjust, iniquitous, dishonest, unconscionable defenses. For surely, 
if the defense is unconscientious after a default, it must be equally 
so before; and hence is unjust, dishonest, unconscionable in all 
cases. If all this is true, it may be a very good ground for repeal- 
ing the law ; but I have yet to learn that expediency is any ground 
for a court’s refusing to execute a law. 

But is such the character of this statute? It has now been the 
law in England and America for nearly two hundred years ; and is it 
possible that it could have stood so long against an enlightened pub- 
lic opinion, if the act did thus palpably legalize injustice, iniquity, 
and immorality? I can bring my mind to no such conclusion ; the 
law must contain in itself the elements of a right policy, or it never 
would have endured for this length of time. And since the case of 
Bell against Morrison, 1 Peter’s U. 8. R. 351, I had supposed that 
the policy of this law had been clearly understood and recognized. 
That case vindicates that policy—a policy of repose—upon the high 
ground that the interest of the state requires that, after a reasonable 
lapse of time, rights of action should become ewtinct, litigation should 
be precluded. ‘* We are satisfied,” says Chief Justice Richardson, in 
Exeter Bank against Sullivan, 6 New Hampshire, 124, 133, “‘ that 
the statute of limitations was intended to be a statute of repose. It 
is a wise and a beneficia] law, having a tendency to produce adjust- 
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ments of affairs between parties, while they remain fresh in their 
recollections, and before time, in its lapse, has thrown darkness 
and obscurity upon them. It is neither unjust, nor discreditable, to 
take advantage of the statute, especially in the case of a surety.” 
See Blair against Drew, 6 New Hampshire, 235. The doctrine so 
ably expounded and vindicated in Bell against Morrison, 1 Peter’s 
R. 351, has been repeatedly recognized and acted upon by the courts 
of the United States, and the states, influencing their decisions 
upon the various clauses of the statute, especially in overruling that 
class of decisions, which had nearly repealed the statute, by con- 
struing almost any language into a waiver of its protection. In 
England they have by statute got rid of these absurd decisions, by 
requiring all promises, which are to avoid the running of the statute 
law, to be in writing. The same view of the statute as one of repose 
is strongly stated by Mr. Angell, in the first edition of his works on 
limitations, page 26. 

Are, then, courts to be astute, nay sharp, to defeat the operation 
of a statute, thus founded upon the great principle of public policy ¢ 
The law declares Interest eipublicae est sit finis litium ; shall the 
courts reverse this ancient maxim? I think not. It can not be done 
without a violation of the plainest principles ; without erecting a 
court into an expounder of ethics, instead of law. 

But how stands the case upon authority? The case of Rucker 
against Hanny, 3 Durnford & East, 124, is a solemn decision against 
this doctrine, and this case is recognized as law, in 3 Chitty’s Gene- 
ral Practice, 705 ; 6 Comyn’s Dig. 188. The same doctrine is sus- 
tained in Ham against Goodwin, 1 Brevard R. 461; 6 N. H. 124, 
235. There are other cases which seem to countenance a contrary 
doctrine, Reed against Clark, 3 M’Lean R. 480; Nelson against 
Bond, 1 Gill’s R. 218; The State against Jennings, 5 English’s R. 
428. These latter cases go upon the ground that the defense is 
neither honest, nor meritorious, and hence are predicated upon the 
ethics, and not the Jaw of the court making the decision. 

It is, however, claimed that this question has been decided by our 
supreme court, and is, therefore, in Ohio, ves adjudicata. I will 
now proceed to examine the two cases decided in Ohio, and ascer- 
tain, if I can, what really was there decided. The first case is that 
of Sheets against Baldwin, 12 Ohio R. 120. What then was the 
point really decided in this case? It was simply this: that as our 
statute (Swan’s St. 684) having required that an appeal should be 
tried upon the pleadings made up in the court of common pleas, 
unless for good cause shown, etc., the court should permit the par- 
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ties to alter their pleadings, the court would not then permit the 
pleadings to be amended by adding a plea of the statute of limita- 
tions. In this decision the court were right ; the party had delibe- 
rately made up his issue, had once tried his case upon it, and could 
not now be permitted to change that issue, in order to change, 
thereby, the result of the case, and throw the costs already made 
upon the adverse party. This would be a fraud upon him. That, 
too, was the case of an amendment, and not a case of pleading after 
a default. And all the cases cited by the counsel for the plaintiff 
are cases where amendments to pleadings were not permitted for 
the purpose of adding the statute of limitations. It is the dictwm 
of Wood, J., which is cited on this point, in which he says, that 
the authorities, English and American, concur in the doctrine, that 
this defense is not permitted after a default. The authorities already 
cited show this dictum to be untrue. The next case is that of New- 
som’s Administrator against Ran, 18 Ohio R. 240. In that case, 
leave was, in the common pleas, refused to the plaintiff to plead the 
statute of limitations of either four or six years after a default, 
though that default had happened from the attorney’s misunder- 
standing the practice of the court. The four year limitation is in- 
troduced into our law from the statute of Massachusetts ; and there 
it had been decided that this was a bar the administrator could not 
waive ; that he was bound to make the defense ; and, neglecting to 
do it, he himself must pay the debt, and could not charge it over 
on the estate, Brown against Anderson, 13 Massachusetts R. 201 ; 
Dawes against Shed, 15 Massachusetts R.6; Hx parte Allen, 15 
Massachusetts R. 58 ; Thompson against Brown, 16 Massachusetts 
R. 172; Heath against Watts, 5 Pickering R. 140. Here, then, 
an administrator was permitted to be made personally liable for a 
debt barred by the statute, because his counsel had misconceived 
the practice of the court. Is it possible that such a case is law ? 
But no matter what the court below did, what did the supreme court 
decide? Here is their own language: ‘‘ This whole matter rests in 
the sound discretion of the court in which the pleas are to be 
entered, and we have no fear that this discretion will be abused. 
We are satisfied that it has not been in the present case.” This 
whole matter, then, is a matter of discretion ; and if a matter of 
discretion, then the exercise of this discretion can not be controlled, 
or re-examined in a superior court. Error will not lie upon what 
is a matter of discretion in a court, 2 U.S. Digest, 160, % 8, 9; 
Wall against Wall, 2 Harris & Gill, 79 ; Romaine against Norris, 
8 Halstead, 80; Chase against Davis, 7 Vermont R. 476 ; Edghill 
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against Bennett, 7 Vermont R. 534; Magill against Lyman, 6 
Connecticut R. 59; French against Stanley, 21 Maine R. 512. 
The supreme court of Ohio, in this last case, then, simply decide 
that, whether the plea shall be permitted to be pleaded after a default, 
is a matter purely of discretion with the judge or court to which the 
application is made. And the court admit that extraordinary cir- 
cumstances will often demand a relaxation of the rule. The result, 
then, of our decision is, that it is discretionary with the court to 
grant, or not to grant, the permission, just as the judge or court may 
for the time adjudge conscionable or unconscionable. 

How is this discretion to be exercised? There are only two ways 
in which it can be exercised: 1, arbitrarily ; or, 2, on a preliminary 
trial of the case, to enable the court to adjudge whether in conscience 
the defendant can make the defense. The latter course is impossible 
in practice, as it involves a full and complete trial of the case on 
its merits, before a court can understandingly decide whether the 
defendant can, with safety to his soul and conscience, be permitted 
to make a legal defense to a legal claim. The first method is not 
to be tolerated in a land of law. Men’s rights are not to depend on 
judicial caprice, or mere arbitrary will. Whether a party is entitled 
to a certain defense is to be settled by law, and not by the arbitrary 
will of the judge. This is a discretion which can lead only to fraud 
and abuse, and is one which no judge should voluntarily assume. 
Wherever the law gives a legal right, let that right be preserved ; 
let no judge step in between the party and the exercise of it. 

I must, then, have some settled rule to guide my action, so that 
I may not be misled to allow to one party what I deny to another. 
I must, therefore, adopt some settled rule, which will apply equally 
to all; I must refuse or permit the leave on all occasions. The 
supreme court admit there are occasions, when justice requires this 
permission to be granted; and hence I have no alternative but to 
grant on all occasions. The statute has made lapse of time a 
defense; and, in my opinion, where I am permitting parties to make 
up their pleadings so as to enable them to avail themselves of their 
legal rights, I am in the path of duty, administering the law as the 
law is found, and not according to any scale of ethics which I may 
have adopted. The motion to strike out is, therefore, overruled ; 
and the doctrine established, so far as I am concerned, that this plea 
will be treated as any other plea, which sets up a legal bar to an 
action. ) 
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IN THE COURT OF COMMON PLEAS. 
SITTING AT PITTSBURG. 
JULY, 1853. 


BEFORE MR. JUSTICE McCLURE. 


Stoan against Boyp. 
[FROM THE PITTSBURG LEGAL JOURNAL.] 


If the appellant makes oath that he was misled as to the time allowed for entering an appeal 
in court, from a justice, and the time has elapsed, he may be allowed to enter it nunc pro 
tunc. 


Tris cause came into this Court upon a rule to show cause why 
the appeal from the judgment of the alderman in the above case, 
taken by defendants, should not be allowed to be entered, nunc pro 
tune, 

This was an action against defendants for taking and carrying 
away personal property of the plaintiff. The case was tried before 
Alderman McCune, of the ninth ward of this city. After a full 
hearing judgment was rendered against the defendants. Within 
the twenty days after judgment, to wit, on the 8th November, 1852, 
the defendants entered their appeal before the alderman in due form. 
On the 20th November, the alderman made out his transcript of the 
appeal, and had it in readiness for delivery to the defendants. The 
first day of the next term of the court was the 27th day of Decem- 
ber, then next. The defendants, however, did not call for the trans- 
cript till the 28th December, being one day too late. The defend- 
ants then applied for and obtained the above rule to show case why 
said appeal should not be entered, “‘ nwne pro tune.” 

To support the rule, Mr. Alden, for the defendants, read the 
defendant’s, Boyd’s, affidavit, to the effect that he was misled as to 
the time of filing the transcript by the justice, who, he alleged, told 
him that any time before “* Newyear’s ” would be in time. 

On the contrary, Thomas Mellon, for the plaintiff, opposing the 
rule, produced the alderman’s affidavit, flatly contradicting the: 
defendant’s affidavit, and stating that he had frequently informed 
defendant as to the correct time, to wit, the fourth Monday of 
December, on or before which the appeal must be filed. He also 
cited, on behalf of the plaintiff, the Act of Assembly, providing 
that every appeal must be entered on or before the first day of the 
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next term after it is taken, and also, 2 Watts, 72, and.§ Wharton, 
435, to the effect, that on such showing by the defendant, the Court 
could not grant the appeal to be entered. It did not appear that 
the entry of the appeal was prevented by any official or other mis- 
conduct of the alderman, but it did appear that the appeal not being 
entered in time was the result of the defendant’s own negligence. 

The Court remarked, that perhaps the defendants had some 
defense, although none had been shown, and that if the Court 
refused the rule, it would preclude the defendants from their defense, 
if they had any. That if the rule was refused, therefore, injustice 
might be done, but, on the contrary, if the rule was made absolute, 
no injustice could result, except some delay to the plaintiff, in hav- 
ing his case tried in Court. The Court, therefore, made the rule 
absolute, granting the appeal to be entered nunc pro tune. 


IN THE SUPREME COURT OF NEW YORK. 


SPECIAL TERM, JULY, 1853. 
Carn.ey, sheriff, against TuckERMAN AND OruErs. 


ASSIGNMENTS FOR BENEFIT OF CREDITORS — PRIORITIES OVER ATTACHMENTS 
—CONFLICT OF JURISDICTION — JUDICIAL PRCEEDINGS IN SISTER STATES. 


Tue facts of this case sufficiently appear in the opinion of the 
Court, which was delivered by 


Mr. Justice Roosrvett. On the 23d November, 1847, Florence 
Gray, of Boston, executed an assignment of certain iron and other 
property to Joseph Tuckerman, for the benefit of certain creditors. 

On the 22d May, 1853, the Mechanics’ Bank of Newark, in 
New Jersey, recovered in this Court a judgment against Gray for 
$37,936.44. 

The bank had previously sued out an attachment in this state, 
directed to the sheriff of New York, against the property of Gray, 
and now contend that the assignment to Tuckerman was void as 
against creditors, and that the sheriff should be put in possession 
of the property assigned, or its proceeds, said to amount to $31,435, 
to enable the bank to obtain satisfaction of the judgment. 

It — _— that prior to the issuing of the attachment, 
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which was on the 5th April, 1851, Gray had petitioned in Mas- 
sachusetts for the benefit of the insolvent law of that state, setting 
forth ‘‘ his wish to surrender all his property for the benefit of his 
creditors, and to obtain his discharge ;” and that, accordingly, on 
the 7th December, 1847, in pursuance of such expressed desire, an 
assignment was duly made by the officer designated by the law for 
that purpose, to Hooper, Coffin, and Bullard, for the equal benefit 
of all the creditors. 

On the 27th May, 1848, these assignees in bankruptcy filed their 
bill in this Court to set aside the previous assignment to Tucker- 
man, and for an injunction and receiver. And the cause having 
been transferred to the Superior Court of the city of New York, is 
there pending and undertermined. 

Assuming the assignment to Tuckerman to be void, and both the 
bank and the general assignees in bankruptcy agree on that point, 
the question is, which of the two rival claimants are entitled to the 
proceeds? The general assignees, for the equal distribution among 
all the creditors ; or the attaching parties, the bank, for their own 
exclusive payment ? 

The equity of the case is obviously in favor of the general credi- 
tors. Does any positive rule of law prevent the Court from giving 
effect to this obvious equity ? 

A few, as it seems to me, clear propositions, will answer this 
question : 

First. An assignment of personal property, made by the owner 
himself, is recognized as operative in all civilized countries, wher- 
ever the property at the time may happen to be, Abrams against 
Plestero, 3 Wendell, 538. : 

Second. An assignment made by a judicial officer, at the request 
of the party, and without legal compulsion, is in effect precisely the 
same as if made by the party himself, or through the instrumentality 
of an ordinary power of attorney. 

Third. Where a party indebted has made a partial assignment, 
valid as against himself, but void as against the general creditors, 
it is not only his right, but his duty, as far as may be to redress the 
wrong by a general assignment for the equal benefit of all, and such 
assignment will have the effect of a bona fide judgment confessed, 
and execution issued thereon in favor of all, in every state where 
any part of the property may at the time be situated. 

Fourth. The filing of a bill by the assignees, for an injunction 
and receiver, before the issuing of an attachment is as against credi- 
tors without any special lien, equivalent to an actual taking posses- 
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sion of the property in controversy, and gives to their title the 
effect not merely of an executory, but of an executed contract. 

Fifth. Although an official assignment, in virtue of the laws of a 
foreign country, made not with, but against, the assent of the 
debtor, may not be allowed to operate in this state to the prejudice 
of domestic creditors, (as was decided in the case of Abrams against 
Plestero,) the principle on which the rule is founded has no applica- 
tion to an official assignment made on the petition of the debtor 
himself, Holmes against Remsen, 20 Johnson’s R. 264. 

Sixth. An official assignment in a sister state, even if made 
adversely, stands judicially upon a higher footing than a like instru- 
ment made to carry out the bankrupt laws of any foreign jurisdic- 
tion. 

Although the states of the Union are in most respects independ- 
ent of, they are far from being foreign to, each other. The instru- 
ment which binds them together, and prescribes their relationship, 
expressly declares, that ‘‘ full faith and credit shall be given in each 
state to the public acts, records, and judicial preceedings of every 
other state.” That which, as between foreign states, might be 
treated as a mere matter of comity, thus becomes, as between the 
United States, a matter of legal right and duty. 

My conclusion is, that the right of the assignees in bankruptcy 
under the proceedings in Magsachusetts, being three years prior in 
time, is entitled to preference over the subsequent attachment. 

As the sheriff, therefore, acquired no title by the attachment, he 
has no cause of action, and his complaint must be dismissed. 

Judgment accordingly. 





INTERNATIONAL COPYRIGHT. 


Tux objection usually urged against the adoption of a system of 
international copyright, is that its effect would be to enhance the 
price of books. It seems so plausible that if a publisher must pay 
for the intellectual labor of a book, the amount of the author’s com- 
pensation will be so much added to its price, that this impression is 
very general. Abundant use is made of it by publishers, in all 
their efforts to defeat the proposed law in Congress. This zeal, on 
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their part, for the public good, seems the more singular, when we 
reflect that it is an objection which affects them least of all men. 
They will have their twenty-five or forty per cent. for selling books, 
let the price be what it will; and in a country where everybody 
reads, no one in his senses dreams that a difference of two or three 
cents a volume, on every book in the market, would materially 
extend or retard the average sales of the trade. The fact is, as 
those who are acquainted with the book business very well know, 
the adoption of an international copyright will have no such effect. 
Its tendency would be to cheapen, rather than to enhance, the price 
of books to the public. A brief explanation of the mechanical 
details of book manufacture, will make this apparent. The items 
of expense are for ‘‘ composition,” (in popular language, type-set- 
ting,) ‘* press-work,” (the printing,) paper and binding. Whatever 
be the size of the edition, the price of composition must of course 
be the same, while the amount of the other items specified will 
depend on the number of copies printed and bound. It is one of 
the peculiarities of the printing business, that the operatives fix 
their own wages. They are banded together in an association, 
which regulates the price of every species of printing work, and 
leaves the employer no option but either to pay the association 
prices or do without workman. The price of labor, therefore, is 
subject to very slight fluctuations, and may readily be calculated. 
‘Composition ” work is measured by a standard which assumes 
the width of the letter M to be a unit, and the workman is paid, say 
thirty cents for every thousand “‘ ems” that he sets up. If the 
width of the page be equal to twenty-five ems, of that size of type, 
and there be thirty lines on the page, the price of composing that 
page would be: 25x30=750 ems,=22 cents. Assuming that the 
employer will charge fifty per cent. upon the amount he pays the 
workman, for the use of his capital, type, house rent, proof-reading, 
wear of material, insurance, and his own superintendence, this 
supposed page will cost the publisher, on the item of composition, 
33 cents. His book contains five hundred such pages, and, there- 
fore, costs, for this item, $165. 

The press-work is measured by “tokens,” consisting of two , 
hundred and fifty sheets, and the price varies so little, notwithstand- 
ing the size of the edition, that it may be assumed to cost fifty cents 
a token. This sheet, printed on both sides, furnishes forty-eight 
pages. Eleven sheets will, therefore, be more than sufficient for the 
five hundred pages. If the edition be a thousand copies, (forty-four 
tokens,) this item would amount to $22. 
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The item of paper, for a thousand copies, would amount to about 
$82, and the binding to about $150. 

The usual edition of a book, printed for the first time, is about 
fifteen hundred copies, varying with the publisher’s idea of the 
market he is likely to find. Upon an edition of this size, it will be 
seen that the price of composition is by far the largest item of 
expense, except the binding, which need be incurred only to a 
limited extent, until it is found that the book will sell. On the 
edition supposed, the expense of composition amounts to eleven 
cents on each copy. If the edition were two thousand, it would be 
reduced to five and a half cents a copy, diminishing as the size of 
the edition increased. If all the editions of ‘*‘ Uncle Tom’s Cabin,” 
amounting to more than a million of copies, had been printed at 
the expense of only one composition, that item per copy would pro- 
bably have been expressed by orfe hundred and sixty-five ten 
thousandths of a mill! that is, a cent and seven mills paid by one 
reader out of a thousand would detray the whole of this expense. 

It is not here assumed that the ordinary type would have borne 
the wear of such an immense edition—though possibly coper-faced 
type might have done so—but the object is merely to show the ratio 
of decrease. A very large edition, printed by a single house, is, 
therefore, the means of affording a work at the cheapest rate to the 
public. It is evident that the sanie argument applies to the press- 
work. If one house, with an investment of twenty-five thousand 
dollars in presses, were protected in the printing of one work, the 
law of trade shows that the product would be supplied cheaper than 
if ten other houses, with similar investments, were allowed to com- 
pete with it, since each house must be compensated for this invest- 
ment of capital. It will appear presently that the trade add to the 
price of the work, for incurring this risk of competition. 

Even laying out of calculation the very heavy expense of an 
increased number of presses, it is evident that if the whole edition 
of a popular work, like Thackeray’s Pendennis, were printed at 
one press, one of the heaviest items of expense-ordinarily incurred, 
would fall so lightly on each copy as not to be appreciable to the 
purchaser. This consideration is very material in determining the 
effect of international copyright on the price of books, as will pre- 
sently appear. The fact established is, that the mechanical cost per 
volume will be lessened. | 

But, it is replied, the author’s compensation being added, will 
much more than counterbalance this advantage. Every reader’s 
experience will refute this cbjection. Zhe price of a book is alto- 
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gether beyond the control of the author and publisher. They come 
into market to compete with ten thousand other books—no one of 
which is a necessity to any body—and if they want to sell, they 
must sell at the established market price. Any one who goes into 
a bookstore, will find that books of the same size and style of 
mechanical execution—in other words, which cost, in the manufac- 
ture, the same amount of money—are sold for so nearly the same 
price that the purchaser knows it oftentimes without inquiring. 
Some books are worth fifty cents, some a dollar, some two dollars. 
Custom has given books of a certain style and size a definite price, 
without any reference to their intellectual excellence. In the public 
estimation, a book is dear or cheap as it rises above or falls below 
that standard. Now, although the price which people pay for any 
particular book has very little effect upon them, the cmpression that 
the price is high will deter mutitudes from buying, and the impression 
that it is cheap will induce many to buy who otherwise never would 
have thought of purchasing. This need not be dwelt upon, since 
the experience the American people have had for ten years past of 
cheap publications. Print Paradise Lost, with pica type, on ‘* snow 
white paper,” and offer it for sale at two dollars, and nobody hesi- 
tates a moment about buying it. Print the same work with minion 
type, on the same style of paper, and although the largest item of 
expense, that of composition, was precisely the same in both editions, 
nobody would ever look at the book, if half the price of the other 
were asked for it. The size of the book, peeple will think, does 
not justify any such outrageous price! The intellectual matter is 
precisely the same in both. Create an impression that the book is 
high, and its sale is destroyed. This impression is created by ask- 
ing more for it than is asked for the thousands of other books that 
it finds already in the market, of the same size and style of mecha- 
nical execution. A new book is a candidate for popular favor ; its 
success depends on it; and a high price is a very sorry recommen- 
dation. A wide circulatinn is an advertisement of both the author 
and publisher, and is, therefore, an acquisition of capital to both. 
He who makes a profit of a hundred dollars on the sale of five 
hundred copies of his book, does vastly better than he who makes 
the same sum upon a sale of only two hundred copies. And as the ' 
object is to make the greatest profit out of the whole adventure, the 
price of the particular copy is made as low as possible. He who 
hopes that the reading public will pay two dollars for his ideas, 
when he puts them into a dollar-sized book, labors under as great a 
delusion as he who holds on to a single chest of tea, with a view of 
enhancing the price of that article in the Chinese markets. 
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If this representation be correct, it establishes another fact, that 
an author relies for compensation, not on a high price for each copy 
of his work, but on a low price and a wide circulation. 

A little insight into the dealings of the trade with authors, would 
afford still further confirmation of this truth. Publishing is sub- 
stantially a war between these two classes, and the capital usually 
carries off the spoil. Works are frequently given away to pub- 
lishers, solely with a view to make a reputation which shall operate 
on the author’s future dealings with the trade; indeed, the North 
American Review suggested, a few years ago, that authors some- 
times actually paid publishers for taking their productions. One of 
the most respectable houses in America offered, a month ago, to put 
their imprint on a valuable historical work, the result of many 
months’ research among original materials, and conduct the sales, 
if the author would have the work manufactured at his own expense, 
and would allow them such a commission as would, if every copy 
of the work sold, be equivalent to a profit of seven dollars for the 
intellectual work. The Harpers published a work of European 
travels a year or two ago, for which it is understood they agreed to 
give the author thirty dollars, if fifteen hundred copies of the work 
should sell. Authors of established reputation now usually deal 
with the publishers for so many cents on each copy sold. A ninth 
part of the retail price of a standard professional work, as a law 
book, is considered quite a liberal allowance by a publisher to an 
author. It is thus seen how small a sum is paid for intellectual 
work, and how little it can affect the price. 

A custom has grown up among publishers, forming a law of trade, 
depending on their professional honor, which, though of course an 
exceedingly precarious reliance, supplies, to some extent, to the 
trade, the want of an international copyright. It is the rule, that 
whoever first announces that he will reprint a foreign book, is 
entitled to the market, and it is a breach of publishers’ honor for 
any other of the trade to compete with him. This rule is a distinct 
practical admission that, even for the trade, a protection against 
injurious competition, which really nothing but a copyright can 
effectually secure, would be a benefit. The misfortune in this case 
is, that it is all made at the expense of the author, to whom they 
have paid nothing; for, to speak in the mildest terms, as Mr. Put- 
nam substantially admits, the book is stolen. How precarious the 
trade consider the honor they rely on, may be inferred from the price 
they charge the public for incurring the risk of its being broken. 
Wiley & Putnam, for example, published a library of American books, 
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for which they paid the authors, and sold the volumes at about a 
dollar. They pirated English books, (to speak plainly,) and paid 
the authors nothing—Dickens, Hood, Charles Lamb, Mary Howitt, 


_ Sir Francis Head, Thackaray, were among the victims—printed 


them in the same style, and sold them for the same price as the 
American books. Perhaps the author, if the law had protected his 
property from such depredators, would have charged five cents a 
copy for the copyright. The publisher did not pay Azm, but he ran 
the risk of some other American publisher underselling him by a 
cheaper edition, and that risk was worth the price of copyright. 
Now this trick of underselling might easily be counterplotted, but 
for another law of the trade, that no publisher shall put down the 
price of a book he publishes. The temptations to do so are strong, 
when a rival edition is ruining his sales, but a house that is known 
to do so is sure to suffer by it in the end. People will wait for rival 
editions to put down the price. This invites a rival, or at least 
retards the sales, and interest is lost on the investment, and the book 
goes out of fashion. His only recourse is to publish a cheap edition 
of one of his rival’s works, and retaliate. In this way the great 
capital of the Harpers protected them for years. Rumor tells of the 
thousands of dollars they sunk upon their cheap novels, to ruin 
rival houses who had published against them. 

But even this mode will soon prove to be ineffectual. There is a 
class of publishers, as unscrupulous about pirating books as the 
American, and who are restrained from competing with them by no 
fear of loss of caste among their fellow tradesmen, nor of the most 
vigorous retaliation. The printing presses of Germany can operate 
cheaper than our own, and already in our markets may be found 
editions of the works of Moore, Dickens, Thackaray, Warren, 
Jerrold, and others, which have been so largely reprinted in this 
country, bearing the imprint of Leipsic, Basle, and Zurich. This 
trade is on the increase, and against it there is no protection, but an 
increased duty on foreign books ; a measure which Congress will 
hardly venture to adopt, while they deny the author all protection. 

The weakness of a bad cause has sought to strengthen itself by 
asserting that it is not moral for an author, whose mission is to con- 
fer benefits upon mankind, to seek to curtail the extent of those 
benefits by enhancing their price, under the protection of an inter- 
national copyright. The argument aims at the destruction, not only 
of all copyrights and patents, but of all other labor. Every man 
has a mission to confer benefits upon mankind, and labor is the 
appointed means. It is somewhat remarkable, that to those who are 
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so fond of telling us that ‘‘ the /aborer is worthy of his hire,” it has 
never occurred, that on the occasion when that righteous sentence 
was enunciated by our Lorp, he was speaking of INTELLECTUAL 
labor, and that the only examples of its application by his apostles, 
mentioned in Scripture, are of that character... He sent them forth 
to teach and to preach, cautioning them against that false delicacy, 
which, when it has conferred a great intellectual or spiritual bene- 
fit, hesitates to accept a tangible compensation. Whoever, there- 
fore, says that intellectual labor is not worthy of reward, strikes 
more at the institution of the Christian ministry than at the profes- 
sion of authorship. With all the sophistry that has been cast upon 
the subject, mankind can not but see, that labor is labor, wherever 
and by whomsoever it may be wrought, and that no human legisla- 
tion can annul that law which gives to the laborer his hire, nor 
hem in the limits of that moral principle by geographical lines. 
The moral sense of men is outraged, when they are told that it is 
the municipal law which creates the right to enjoy the fruit of one’s 
own labor, and that, therefore, government—ours, or any other— 
can give the fruit of Thackaray’s labor to the Harpers, without 
doing injustice. It is usually and flippantly said, that owr govern- 
ment is not bound to protect those who do not live under its pro- 
tection. But every government is bound to be moral. It is not 
moral to allow piracy. Our American reprinting is nothing better. 

If the positions thus far advanced are well sustained, it results 
that we are denying to authors the just reward of their intellectual 
labor, by withholding our assent to an international copyright, with- 
out reaping ourselves any benefit whatever from the injustice we 
practice. This is the view which most affects foreign authors, upon 
whom its influence is immediate and direct. But there is another, 
and a very serious aspect—its effect upon American literature— 
which deserves attention. But our limits forbid anything on that 


topic. 
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Puitiirs on Insurance.—A treatise on the Law of Insurance, by 
Wituam Puruirs, in two volumes. Third edition. Boston: 
Little, Brown & Company. 1858. 


To all who have to do with the subject of insurance in the United 
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States, the name of Phillips is a household word. It is now thirty 
years since this veteran author published his first treatise in one 
volume; and twenty years since his supplement appeared in the 
shape of a second volume. Hecomes to us, therefore, as an old ac- 
quaintance in a new garb; yet wecan hardly say, alter et idem. 
He is another, and guzte different from his former self. Under the 
name of a third edition, we have, in fact, a new work, and a most 
admirable one—at once, a text book and an office book; bringing 
the law of insurance down to the present moment; discussing the 
subject both theoretically and practically ; on principle and author- 
ity ; as an art for the underwriter, and a science for the jurist; not 
confined, like most treatises, to the single branch of marine insur- 
ance, but embracing, also, fire insurance and life insurance,—in 
short, a very complete work for all the uses of insurance. Nor this 
alone: The kindred subject of average, general and special, in con- 
nection with the adjustment of losses, is presented with equal full- 
ness, so as to supersede the necessity of aseparate work. We have 
rarely had occasion to notice a law-book of which we could speak 
in stronger terms of commendation. All the fundamental principles 
are italicised as propositions. Where conflict exists, the authorities 
on both sides are carefully weighed, and the preponderance, on prin- 
ciple or authority, candidly stated. No work, that we are aware of, 
could fill the place of this, either for students, underwriters, or law- 
yers. 
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Sre.pen’s Reports.—Reports of cases argued and determined in the 
Court of Appeals of the State of New York; with notes, refer- 
ences, and an index. By Henry R. Sexpen, Counsellor at Law. 
Vol. 1. Albany: Little & Company, Law Booksellers, 53 State 
Street. 1853. pp. 612. 


Mr. Selden succeeded Mr. Comstock as State Reporter for New 
York. The present volume includes the cases decided in the Court 
of Appeals from July to December, 1851, inclusive. 
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THE WESTERN LAW JOURNAL. 
SHALL IT BE CONTINUED! 
Tux editors of this Journal think it not inappropriate to lay be- 


fore their readers, more fully than was done in the June number, 
their reasons for announcing the intended discontinuance of the 
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work, at the close of the current volume in September, and to indi- 
cate the action that they have since determined to take in regard 
to it. 

Although the names of E. Morgan & Company appear on_the 
cover of the book, the work is printed and published at the risk and 
expense of the editors. The Messrs. Morgan manufacture it for 
them at a specified price, and have no other interest init. The pre- 
ceding volume was manufactured by Messrs. OC. Clark & Company, 
Ben Franklin Printing House, on the same terms. The editors 
adopted this course, and incurred this risk, because no acceptable pub- 
lisher could be found in Cincinnati who would risk his capital in the 
enterprise. This statement is material to our readers only so far as 
it may afford evidence that our resolution not to go on with the work 
has not been hastily formed, nor without having previously and 
fully considered all the plans to maintain the publication, which, 
since that intention has been announced, have been presented anew 
to us by numerous friends of the Journal. The number of letters 
we have received upon the subject is so great as to prevent our at- 
tempting to answer them, except in this public manner. 

A law periodical, circulated over a wide extent of country, where 
hundreds of courts are held every year, and which shall gather up 
the important decisions in the circuit or district courts, that seldom 
or never reach the supreme tribunal of the State; that shall afford 
the western lawyer an opportunity of expressing his views, freely 
and without expense to him, on the judicial and legislative questions 
that are constantly arising ; is important to the bar; elevates its 
standard of acquirement ; suggests topics of thought, which pro- 
duce valuable results ; checks erroneous decisions ; and harmonizes 
and nationalizes our system of jurisprudence. It combines the ad- 
vantages of the text book, the volume of reports, and the newspaper, 
and has all the advantages of that combination. It is the only 
practicable—if, indeed, it shall prove to be a practicable—means of 
building up an American system of law. Pride and prejudice pre- 
vent, oftentimes, one State from adopting as a system a radical 
change matured and adopted in another. But when the legal mind 
of the whole country has been engaged in discussing a question, 
free use is made of the materials which that united discussion has 
produced, and the experience of one State is considered as nothing 
more than the results of an experiment upon our own theories. But 
to make such a work available for these purposes, it is necessary 
that it should have sufficient pecuniary support to pay all necessary 
expenses, a sufficient number of contributors to represent fairly the 
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mind of the profession, and a circulation which shall make its influ- 
ence felt over a large extent of territory. If it lacks either of these, 
it in so far comes short of its purpose. One purse, one mind, and 
one reader will hardly produce a public opinion. 

We have evinced our willingness to aid in this work by giving 
our labor to it gratuitously for three years, and by sinking several 
hundred dollars in the expenses of publication. We desire to be 
understood literally when we say that we doubt if the net proceeds 
of this work, for three years past, has been sufficient to pay for the 
paper on which its articles were written. We do not mean that the 
subscription list has been so small; but, with not many exceptions, 
gentlemen who, with two minutes’ time and at the cost of an enve- 
lope and a wafer, could have forwarded their subscriptions, have 
waited for months to be called on by a collector, and have thus not 
only deducted twenty per cent. from the gross proceeds of the work, 
which otherwise might have been profit, but have compelled us to 
keep advancing funds, month after month, to meet the current ex- 
penses. We are perfectly aware that there :s only one of our sub- 
scribers who does this intentionally. ‘‘Oh! three dollars is so trif- 
ling; it may just as well be sent next month as now,” is the reflection 
of—shall we say, four hundred men? The result is, that $1,200, 
which should come October ist, dribbles along a year or two, and is 
cut down by collectors’ charges, and the loss of interest on the cap- 
ital that had to be put in to supply the deficiency, to some $850. 

We do not propose to try any more experiments in this particular. 
What has been said may serve to explain the following circular, 
which we addressed, some twenty days since, to a number of gentlemen 
whom we knew to be able to contribute acceptable matter to such a 
work as this; and which we now desire each reader to appropriate 
to himself. Whoever will write cheerfully and can write well, we 
shall be glad to hear from. And whoever thinks the continuance of 
this Journal desirable, can do it a service by calling the attention of 
his friends to it. It is, however, particularly desired that no money 
shall be sent us on account of the new volume, until we shall an- 
nounce that the necessary number of names has been obtained. It 
would facilitate matters, if those gentlemen, who desire to aid the 
work by subscribing conditionally, as stated in the circular given* 
below, would prepare their lists and forward them immediately, in 
form like this: 


CONDITIONAL SUBSCRIPTION TO THE WESTERN LAW JOURNAL. 


As soon as we are notified by Messrs. Walker & Curwen that the 
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arrangements for publishing this work are completed, each of us will 
immediately, without waiting to be again notified or called upon, remit 
to them by mail, at our own risk, three dollars, in payment for the 
work in advance. 


We desire that it be published once in two We desire that it be published once a 
months; ninety-six pages a number. month ; forty-eight pages a number, 
NAME. ADDRESS. | NAME. . ADDRESS, 


The September number will be delayed till toward the middle of 
that month, with a view of announcing whether or not it shall prove 
to be the last that will be issued. 

To gentlemen who read this, forgetting that we also are practicing 
lawyers with not many idle moments on our hands in the course of 
the year, and who think that their professional engagements do not 
allow them to write a page and a quarter a month for the benefit of 
the Western Bar, it may be suggested that 
** They can make, who fail to find, 

Short leasure even in busiest days ; 


Moments to cast a look behind, 
And profit by those—” 


hours they shall bestow on their brethren ! 





CIRCULAR. 


‘¢ Orrice oF WesterN Law JourRNAL, 
Cincinnati, July, 1853. 


‘Dear Sir: In the June number of the Western Law Journal, 
we felt compelled to announce the intended discontinuance of that 
work. The increase of the number of delinquent subscribers was 
involving us in serious pecuniary loss, the receipts for the year 
scarcely paying more than one-half of the expenses of publication. 
Since then, we have received numerous letters urging us to go on. 
We are willing, as we then stated, to do so; and to contribute our 
labors gratuitously, if necessary, to sustain the work, which, we 
think, at this time, may prove of material aid in settling the new 
system of practice adopted in Ohio, Indiana, Kentucky, Missouri, 
and other Western States. No publisher will risk his capital in an 
enterprise which neither pays, nor promises to pay, any profit on the 
investment ; and if the work goes on, it must be published, as it is 
during the present year, at ourrisk and expense. We assumed that 
risk this year, because we thought the work useful to the profession. 
It is the only established law periodical, of the kind, in the West. 
That some medium of early and authentic information of practice 


decisions is especially needed now, seems to be universally conceded. 
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If the Bar think we can manage it satisfactorily, we will undertake 
it another year, upon two conditions : 

‘‘ First. That forty gentleman willengage, absolutely and uncondi- 
tionally, to contribute, at a time to be specified, each fifteen pages 
of printed matter during the year, in reports or well-considered ar- 
ticles. Trifling as this requisition may appear, our experience for 
ten years tells us that we shall find considerable difficulty in collect- 
ing it. This is first to be settled; and hoping that you may be wil- 
ling to be one of those forty, we address you, to ask your aid. Our 
own labors being gratuitous, we offer no pecuniary compensation for 
such contributions. They must be undertaken solely with a view to 
benefit our common profession, and without other reward than such 
as that reflection, and the incidental credit which a well written ar- 
ticle always brings to its author, may afford. It occurs to us, that 
in the range of country through which this Journal extends, em- 
bracing more than three thousand lawyers, at least as many as we 
have named might feel amply compensated by such considerations. 

‘** Before any gentleman promises, it must be understood, that we 
shall perform our duty as editors, by determining whether their ar- 
ticles are such as, in our judgment, are suitable for the pages of the 
Journal. The part of an editor is to select, to combine, to harmon- 
ize, such materials as shall best accomplish the avowed purpose of 
his work, and to produce from his own pen, when such materials 
can not be otherwise obtained. No gentleman, who contributes to 
those materials, has a right to say that his articles shall give tone to 
the work, and thus exclude others, which are equally meritorious, 
and which the editor thinks better suited to accompany his other se- 
lections. 

‘* We shall be gratified if you will give us an early answer, whether 
you will engage to be one of our contributors, upon the terms stated 
above. *% * * * * * * 

‘Secondly. The second indispensable condition of our continuing 
the work is, that we have five hundred names absolutely pledged to 
remit the amount of their subscriptions,.($3 00,) by mail, without 
waiting for any collector to call on them, as soon as we shall an- 
nounce that our arrangements are completed for publishing another 
volume. The payment must be cash, in advance, punctually and 
literally. As soon as we shall] secure positive, unconditional assur- 
ances from a sufficient number of contributors, we will issue a cir- 
cular to the profession, stating their names, and soliciting subscrip- 
tions. The terms will be, that the subscription list shall remain 
open until the 20th of September, and if, at that time, a sufficient 
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number of names is obtained, it shall become an absolute promise to 
pay ; if otherwise, every subscriber is to be released from his sub- 
scription. The work, when the year is completed, will make a hand- 
some volume of six hundred pages, of pica type, on good paper. 
We think it would be better to publish it once in two months, 
ninety-six pages; but we will, in that, be governed by the 
wishes of the majority of our subscribers, and make it either a 
monthly, of forty-eight pages, or once in two months, of ninety-six 
pages anumber. Its main feature is to be a reporter of the practice 
cases, under the codes of Ohio, Indiana, Kentucky, Missouri, Iowa, 
and such other Western States as shall adopt similar codes of pro- 
cedure. 

** If you feel interested in this attempt to harmonize the decisions 
under those codes, will you be so good as to speak to the members 
of the Bar in your vicinity, learn what number would probably sub- 
scribe for the work, and forward us their names. 

‘** Our own minds were fully made up to abandon the enterprise of 
continuing the Law Journal, and we have been induced to make this 
further effort to sustain it, in consequence of the numerous letters, 
from various quarters, that have reached us, since that announce- 


ment was made.,”’ 
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LAW SCHOOL OF THE CINCINNATI COLLEGE. 


Tue twentieth Annual Course of Lectures will commence on 
Wednesday, the 19th of October, 1853, and will continue till the 
20th of April, 1854. 

The instructors in this schoo] are Cuartes P. James, M. H. 
Tiwpen and M. E. Curwen. 

The course of instructions is designed to prepare students for 
the practice of the law, so that gentlemen, immediately upon 
their graduation, can be admitted to the bar, and enter upon the 
practical duties of their profession. With this view a moot 
court will be holden by one of the professors once in each week, 
or oftener, at which students will be required to prepare plead- 
ings, furnish briefs, and make oral arguments. Besides this, 
there will be a daily exercise, consisting of lectures by the pro- 





528 Law School of Cincinnati College. 


fessors, and of recitations in the text-books, which are embraced 
in the course. 

No examination, and no particular course of previous study, 
is required for admission. 

The students will be expected to furnish themselves with the 
following text-books, the last editions of which are recommended: 
Walker's Introduction to American Law, (second edition ;) Kent's 
Commentaries, (seventh edition;) Blackstone’s Commentaries, of 
wh ch Wendell’s edition is recommended; Greenleaf on Evidence 
vol. 1; Smith’s Mercantile Law, Holcombe and Gholson’s edition 
of which is recommended; Stephen on Pleading; and Adams’s 
Equity. 

At the close of the term, the students will be examined by a 
Committee of the Bar of Cincinnati, consisting of at least five 
gentlemen, and upon those whom they report to be qualified to 
practice law, the Board of Trustees will confer the degree of 
Bachelor of Laws. 

The requisites for admission to the Bar in Ohio, are citizenship, 
majority, good moral character, two years’ study, and an exami- 
nation by a committee of the Bar. But by the Charter of this 
College, that examination is dispensed with, as to those who have 
attended the full course of studies here, and have graduated, and 
have studied 15 months in addition to the term. 

The course will embrace all the usual titles and subjects of 
Common and Statute Law, Equity and Admiralty. 

The tuition fee is $60 for the term, in advance. An additional 
fee of $5 is charged as a graduation fee, to all who take a degree. 
Those who have matriculated for one term, may attend any sub- 
sequent terms free of charge. 

Board and lodging may be had here, i in respectable houses, at 
from $2.50 to $3 per week. 

Any additional information in regard to the school will be 
cheerfully given, upon application, by letter or otherwise, to 
either of the professors, at Cincinnati. 
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